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EXHIBIT C

m

OCEAN

COUNTY COLLEGE

BOARD OF TRUSTEES
Buildings and Grounds Committee Agenda Items

To: Board of Trustees
From: Office of the President
Date: March 17, 2010

The following Buildings and Grounds Committee item is recommended to the Ocean
County College Board of Trustees for approval at its meeting on March 22, 2010:

1. Recommend acceptance of the Facilities Engineering and Operations Status Report
for February 28, 2010 (Exhibit C-1)

2. Recommend approval of a Development, Construction, and Joint Use Agreement
between the Ocean County Board of Chosen Frecholders and Ocean County College
for the Mill Creek Park Sailing Center in Berkeley Township, New Jersey, subject to
final review by the New Jersey Department of Environmental Protection
(Exhibit C-2)
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EXHIBIT C-2

DEVELOPMENT, CONSTRUCTION, AND JOINT USE AGREEMENT

THIS DEVELOPMENT, CONSTRUCTION, AND JOINT USE
AGREEMENT (“Agreement”) is made and entered into this 22n_d day of March, 2010,
by and between the OCEAN COUNTY BOARD OF CHOSEN FREEHOLDERS
(hereinafter the County), with principal offices located at the Administration
Building, 101 Hooper Avenue, Tom River, NJ 08753 and the OCEAN COUNTY
COLLEGE (hereinafter the College), a public educational institution established and
organized under the laws of the State of New Jersey, with principal offices located at
College Drive, P.O. Box 2001, Toms River, New Jersey 08754.

| WITNESSETH
WHEREAS, the County has ownership, supervision and contrel over Mill

Creck County Park located in Berkeley Township, Ocean County, New Jersey
(hereinafter Mill Creek Pérk); and,

WHEREAS, the College, at its sole cost and expense and subject to the terms
hereof, is desirous of constructing a sailing center and related improvements
upon/within Mill Creek Park as depicted in and in keeping with that Site Plan
(Exhibit A) and Schematic Drawings (Exhibit B) attached hereto and made a part
hereof (hereinafter the Project); and,

WHEREAS, the parties hereto desire to enter into this Agreement;

NOW, THEREFORE, for and in consideration of the mutual covenants and
agreements herein contained, the County and the College do hereby mutually
undertake, promise and agree, each for itself and its successors and assigns, as
follows:

RECITALS, CAPTIONS AND HEADINGS

1. The recitals set forth above are incorporated herein by reference. Any

captions or headings to the numbered paragraphs of this Agreement are included for
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the purpose of easy reference and shall not be relied upon or interpreted as having
any impact upon the covenants and agreements herein contained.

THE DEVELOPMENT PROCESS, CONSTRUCTION AND
OWNERSHIP OF THE PROJECT AND RELATED
IMPROVEMENTS AS CONSTRUCTED

2. The College, at its sole costs and expense, will prepare and submit to the
County or its authorized agents, for its review and final approval, all development
and permit applications and related documents, amendments and/or supplements
thereto, as may be needed to develop and complete construction of the Project.

3. The County, through its Director of the Ocean County Department of
Parks and Recreation or as the County may otherwise deem appropriate, will be
designated as the applicant on all such development applications and permit
requests.

4. The County and its officers, agents and employees agree to reasonably
cooperate with the College in an effort to obtain all required permits and approvals
from all appropriate governmental or quasi-governmental agencies.

5. The College shall be solely responsible for all cost and expense arising
from/relating to obtaining such required permits and approvals from all such
appropriate governmental or quasi-governmental agencies.

6.  Upon the issuance of all required permits and approvals to construct the
Project, the College, upon notice to the County, and at the College’s sole cost and
expense, shall proceed with construction of the Project in accordance with the
approved Site Plan, drawings and related documents. During said construction, the
County, at its sole cost and expense, shall have the right to perform inspections of
the Project as it may deem necessary and appropriate. The College shall take such
action as may be necessary and appropriate to assure that all construction is
approved by the building and code officials having jurisdiction over the Project and.

as may be otherwise required by all
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appropriate governmental or quasi-governmental agencies,

7. During the term of the construction of the Project, the College and its
contractors, at their cost and expense, shall maintain the following insurance
coverage and provide proof thereof to the County prior to the beginning of such
construction: |

a) Workers’ Compensation: Statutory limits in compliance with the Workers’
Compensation Laws of the State of New Jersey.

b) General Liability: A minimum limit of liability of $1 million per occurrence for
bodily injury and property damage, $2 million general aggregate liability, to
which the New Jersey Department of Environmental Protection shall be

- named as an additional insured,.

c) Business Automobile Liability: A minimum limit of liability of $1
million per occurrence for bodily injury and property damage. This insurance
must include coverage for owned, hired and non-owned automobhiles.

d) Errors and Omissions: A minimum limit of liability of $1 million per
occurrence.

8. The County, in consideration of the covenants and agreements set forth
herein to be kept and performed by the College, does hereby grant to the College, its
agents, employees, contractors and subcontractors, the right, privilege, and easement
to réasonably, as shall be determined by the County, enter upon and have access to
Mill Creek Park during the construction of the Project for the accommodation of
construction equipment, materials, contractors and subcontractors. The temporary
easement granted herein is for the sole and express purpose of facilitating the
construction of the Project and shall expire upon the earlier of the Project’s
completion or the termination of this Agreement as provided for herein.

0.  Subject to the terms of this Agreement, the County shall gain full righ,

title and interest in all improvements to Mill Creek Park as constructed as part of the



EXHIBIT C-2

Project, in whole or in part, contemporaneous with such construction, and the .
College shall provide, execute and/or file any document confirming such full right,
title and interest as may be at any time deemed necessary and appropriate by the
County.

10.  Upon issuance of all required certificates of approval, certificates of
occupancy and or other document as may be required by any governmental or quasi-
governmental agency in order to commence with the use, occupancy and/or
enjoyment of the Project, the College shall submit to the County a Notice of
Completion of Construction, which shall confirm same and upon which shall
commence the College’s joint use thereof in keeping with the terms of this
Agreement.

1. Prior to the submission of the Notice of Completion of Construction,
the College will cause to be removed from the property all debris, surplus materials
and construction equipment and leave the premises in a neat, presentable condition.

12, The College shall pursue the construction of the project with diligence
so as to cause the Notice of Completion to be submitted not later three hundred and
sixty-five (365) days from the date of this Agreement, subject however to
unavoidable delays due to strikes, act of God, inability to obtain labor or materials,
governmental restrictions, enemy action, civil commotion, fire, unavoidable casualty
or any similar causes accepted by the County as being beyond the control of the
College.

JOINT USE AGREEMENT

The Premises

13.  Upon the submission of the Notice of Completion of Construction by
the College to the County, in keeping with this Agreement and in accordance with

the provisions herein, the County shall allow to the College the joint use of the
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Sailing Center Building, as depicted in Exhibit B hereto (hereafter The Premises), as
follows:

a.  The College shall have such rights within and access to the
approximately 1,500 square foot Boat Storage Facility as necessary and reasonable to
store in, remove from and return to same the College’s approximately twenty-four
(24) fourteen foot (147) 420 class crew boats or such other similar boats having
approximately the same dimensions. In this regard, the County shall maintain all
right, title and interest in the Boat Storage Facility, along with the use of and access
to same, for storage of boats or otherwise, so long as such use/access does not
unreasonably interfere with the College’s rights within and access to the Boat
Storage Facility as set forth above.

b. The College shall have such rights within and access to the Office, the
Outdoor Education Meeting Room, the Restroom and the Porch as may be allowed
in keeping with such scheduled use thereof as shall be determined by the County
through its Department of Parks and Recreation. In this regard, the College shall
have a scheduling preference, as deemed appropriate by the Department of Parks and
Recreation, in order that the College may make reasonable use of the Outdoor
Education Meeting Room for indoor training and related activities.

¢.  The College shall have the right in common with other members of the
public to use all other related facilities and amenities of Mill Creek Park, including
by way of possible examples and not by limitation, parking areas, launch areas, docks
and access roads. The College shall have a preference, as deemed appropriate by the
Department of Parks and Recreation, and in accordance with their approved practice
schedule for use of the docks for loading and unloading of the boats before and after

scheduled said practice sessions.
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d.  The activities conducted by the College in keeping with the Joint Use
Agreement shall be governed by and the College shall otherwise comply with the
requirements of N.JA.C. 7:36-2513, et. seq,, as amended, as well as any deed

restrictions pertaining to Mill Creek Park.

The Initial Term and Options for Renewal

14.  The Term and under the Joint Use Agreement, is as follows:

a.  The Term shall be for a period of twenty-five (25) years. The Term shall
commence on the date that the College submits to the County the Notice of
Completion of Construction as provided for above (hereinafter the Commencement
Date). The Initial Term shall terminate on December 31* of the twenty-fifth (25™)
year following the Commencement Date (hereinafter the Termination Date), subject
to the College’s exercise of the options as provided below.

b.  Upon the expiration of the Term, all rights, duties and responsibilities
between the parties as provided for herein shall expire.

c.  Any changes, modifications, or request for additional terms are subject
to and conditioned upon the approval of the New Jersey Department of
Environmental Protection in keeping with the provisions of N.J.A.C. 7:36-25.13 (b) 5,
et. seq., as amended.

Condition, Maintenance and Repair

15.  The Premises shall be made available by the County to the College in
keeping herewith in an “AS IS” condition, the County makes no representations
and/or warranties as to the physical condition or quality of The Premises and the
College is not relying on any representations by the Coulnty, its officers, agents, or
employees as to the condition or quality of The Premises.

16.  The County shall be responsible for the general care, maintenance and

repair of The Premises during the Initial Term or any renewals thereof, including but
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not limited to the roof system, the HVAC system and utilities (i.-e. water, sewer,
electric and garbage removal), while the College shall be responsible for such clean-
up/repair as may be necessary to return The Premises to substantially the same
condition in which it was found prior to any given use thereof by the College, .
including but not limited to that resulting from vandalism or other damage caused by
the College’s guests, invitees, agents or employees.

Billboards, Signs, Plaques or Placards

17. The College will not suffer or permit to be maintained upon The
Premises, or upon any improvements thereon, any billboards, signs, plaques or
placards, except those which have prior written approval of the County, which
approval shall not be unreasonably withheld.

Compliance with Law

18.  The College and the County shall comply with all Federal, State, County
or Local laws, rules, ordinances and regulations which may now or hereafter apply to
the use and occupancy of The Premises as hereunder provided.

Default and Holdover

19.  If the College defaults in the observance or performance of any material

provision of this Agreement, and such default continues for a period of sixty (60)
days after the County shall have given notice to the College specifying the default
and requesting same be cured, the County may terminate this Agreement upon an
additional thirty (30) days notice. If the default is cured prior to the expiration of the
thirty (30) day period, the Agreement shall remain in full force and effect. The
Agreement may not be terminated if College is in the process of reasonably curing the
default.

20.  If the County defaults on any term of this Agreement and fails to cure
the default within the thirty (30) days after the College shall have given notice to the
County specifying the default, the College may terminate this Agreement.
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21.  The foregoing rights to termination upon default shall be in addition to
any other legal or equitable right or remedy possessed by either party and not
specifically denied it by any other term or provision of this Agreement.

22.  In the event the College shall hold over and remain in possession of The
Premises after the expiration of the Initial Term and renewal periods, without any
written extension thereof, such holding over shall not be deemed to operate as a
renewal or extension of this Agreement.

Assignment or Transfer

23.  The Joint Use Agreement is for the exclusive use and benefit of the

College and may not be either assigned or transferred by the College.

INDEMNIFICATION AND INSURANCE

The College -
24.  The College covenants and agrees:

a.  To indemnify and save harmless the County and its agents, officers and
employees, and its successors and assigns, from and against all liability for any fines,
claims, suits, demands, actions or causes of action of any kind and nature arising out
of any violation of any Federal, State, County or local law, rule or regulation, or for
personal injury or death, or property damage in any way arising out of or relating to
any activity or operation of The Premises, while the College is utilizing The Premises;
| provided, however, that the College shall not be liable for any injury, damage or loss
occasioned by any negligent acts or omissions, or willful misconduct of the County,
its agents, contractors, or employees. The parties hereto shall give to the other
prompt and timely notice of any claim made or suit instituted which, in any way,
directly or indirectly, contingently or otherwise, affects or might affect either party.

b.  That, with respect to The Premises and with all activities involved in

connection with The Premises, insurance with companies licensed to do business in
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the State of New Jersey shall be maintained in effect by the College during the Initial
Term and any renewals thereof, as follows: '

a) Workers’ Compensation: Statutory limits in compliance with the Workers’
Compensation Laws of the State of New Jersey.

b) General Liability: A minimum limit of liability of $1 million per occurrence for
bodily injury and property damage, $2 million general aggregate liability, to
which the New Jersey Department of Environmental Protection shall be
named as an additional insured,.

c¢) Business Automobile Liability: A minimum limit of liability of $1
million per occurrence for bodily injury and property damage. This insurance
must include coverage for owned, hired and non-owned automobiles.

d) Errors and Omissions: A minimum limit of liability of $1 million per
occurrence,

c.  That certificates(s) of insurance evidencing the existence of the above
coverage in a form acceptable to the County shall be furnished to the County within
ten (10) days aiter the Commencement Date or such Renewal Date(s) as may
thereafter follow. Fach such certificate shall contain or have attached a valid
provision or endorsement that the policy may not be cancelled, terminated, or
materially changed or modified without giving thirty (30) days written advance
notice to the County. Each such certificate shall contain or have attached an
additional endorsement providing that the insured’s carrier shall not, without
obtaining express advance permission for the County, raise any defense involving in
any way the immunity of the County, its officers, agents or employees, the
governmental nature of the County, or the provisions of any statutes respecting suits
against the County.

d.  That the insurance coverage specified above shall be reviewed annually

and revised, if necessary, to provide insurance coverage and limitations consistent
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with then generally acceptable standards in the insurance industry and otherwise
acceptable to the County.
The County

25.  The County covenants and agrees:

a.  That the Project and all related improvements shall be insured by the
County. The County shall provide evidence of such insurance prior to the
Commencement Date and any renewals thereof. Such insurance shall name the New
Jersey Department of Environmental Protection as an additional insured and shall
provide coverage for loss or damage resulting from fire, vandalism, malicious mischief
and all other perils customarily covered under a property damage insurance policy
and, comprehensive public liability insuring against any liability
arising under ownership, use and occupancy of The Premises.

b.  In the event all or a portion of The Premises are destroyed by fire or
other peril, the County shall make a reasonable and good faith effort to rebuild/
reconstruct/ restore The Premises to the condition which existed prior to such
destruction, provided that the loss is a covered loss under the County’s property
damage insurance policy. The Joint Use Agreement shall be suspended during any
period of time during which the College’s use and enjoyment of the Premises is
disrupted as a result of such destruction.

MISCELIL ANEOUS
26. In keeping with the provisions of NJ.A.C. 7:36-25.13(c), et. seq., as

amended, should it be determined that the Project or the use thereof by the College
as provided herein will have an adverse impact on the natural resources of Mill Creek
Park, the College shall provide a proposed compensatory mitigation plan subject to
the approval of the County and The New Jersey Department of Environmental
Protection.

Challenge to/Set Aside of the Agreement

10
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27.  In the event of any legal action instituted by a third party or other
governmental entity or official challenging the va]idity of this Agreement and/or
action taken pursuant to this Agreement, the parties hereby agree to fully cooperate
in defending said action to uphold the validity and enforceahility of this Agreement
and any actions in furtherance thereof. Moreover, by executing this Agreement, the
College, the County and their respective members, officers, agents and employees
acknowledge the validity and enforceability of this Agreement and each agree to take
no action which would directly or indirectly challenge or otherwise call into
question the validity and enforceability of this Agreement or any portion thereof or
any action taken in furtherance thereof.

28.  If this Agreement is set aside by a court of competent jurisdiction, or if
any material term of this Agreement is held to be invalid, void or unenforceable and
the result of the holding is to impede the fulfillment of the intent and purposes of this
Agreement, then, and in each such event, this Agreement shall terminate, whereupon
all of the parties to this Agreement will have no obligations or liabilities to each other
under this Agreement, and they will not be bound or prejudiced by any statements
contained in this Agreement in any court proceedings or in any proceedings before
any governmental or qﬁasi»governmental bodies or instrumentalities.

Notices

29.  Any Notice to the County provided for in this Agreement shall be

sufficient if sent by certified mail or registered mail, postage prepaid, addressed to,

For the County ~ Assistant Director of the Ocean County Department of Parks and

Recreation, 1198 Bandon Road, Toms River, NJ 08753, with contemporaneous copy
thereof, also by certified mail or registered mail, to the Ocean County Administrator
at the Ocean County Administration Building, P.O. Box 2191, Toms River, NJ 08754
and, For the College - Assistant to the President of Ocean County College, P.O. Box

2001, Toms River, New Jersey 08754, or to such other respective address as the

11
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parties may designate to each other, from time to time, in writing in the manner
herein specified for the giving of notices.

Waiver/Invalidity of Covenant, Condition or Provision

30. No waiver by either party of any default or breach of any covenant,
condition or provision herein contained shall be treated as a waiver of ariy
subsequent default or breach of the same or any other covenant, condition or
stipulation hereof.

3. In the event any covenant, condition or provision herein contained is
held to be invalid by any Court of competent jurisdiction, the invalidity of any such
covenant, condition or provision shall in no way affect any other covenant, condition
or provision herein contained; provided that the validity of such covenant, condition
or provision does not materially prejudice either party in its respective rights and
obligations contained in the valid covenants, conditions or provisions of this
Agreement.

Governing Law

32. This Agreement shall be governed by the laws of the State of New

Jersey.
Authority and Understanding and Signatures

33.  The County and the College warrant and covenant that they have full
right and authority to enter into and execute this Agreement and grant all of the
rights and privileges herein conferred and that the person executing this Agreement
has full right and authority to bind the County and the College, respectively, to this
Agreement.

34.  All covenants and stipulations in this Agreement shall extend to and
bind the legal representatives, successors, and assigns of the respective parties

hereto.

12
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35. By the signatures of their respective representatives set forth below, the
County and the College each represent that each has carefully reviewed the terms
and conditions of this Agreement and that each fully understands such terms and
conditions as same apply to their rights, duties, responsibilities and activities as

authorized and/or required by this Agreement.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement of

Lease to be duly executed as of the day and year first above written.

. OCEAN COUNTY BOARD OF
Attest: CHOSEN FREEHOLDERS
By:
BETTY VASIL JAMES E. LACEY, Director
Clerk of the Board
Attest: OCEAN COUNTY COLLEGE
By:
CONNIE BELLO JON H.LARSON, Ph.D.
Executive Assistant to the President President

13
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